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CREDIT AGREEMENT

MODULE C SETTLEMENT PROCESS

made this [●] day of [●], 20[●]

BETWEEN:

INDEPENDENT SYSTEM OPERATOR, operating as the 
Alberta Electric System Operator, a statutory corporation formed 
under the laws of the Province of Alberta
(the "Lender")

AND:

[INSERT BORROWER’S NAME], a [insert type of entity], 
formed under the laws of the 
[Province of ●]
(the "Borrower")


RECITALS:

WHEREAS the Commission approved the methodology for the calculation of final loss factors, for the period between January 1, 2006 and December 31, 2016, pursuant to Commission Decision 790-D06-2017 (the “Decision”);

AND WHEREAS the Lender re-issued an invoice for loss charges to the Borrower who held a supply transmission service agreement, export opportunity service agreement, import opportunity service agreement or demand opportunity service agreement when the charges were incurred in accordance with the approved methodology (the “Loss Charges”);

AND WHEREAS the Borrower is unable to pay the full amount of the Loss Charges and has requested that the Lender advance credit to the Borrower for the purpose of allowing the Borrower to repay the amount of the Loss Charges over a period of two (2) years; 

AND WHEREAS the Lender has reviewed the Borrower’s request in accordance with its eligibility criteria and is prepared to advance credit to the Borrower for the purpose of allowing the Borrower to repay the amount of the Loss Charges over a period of two (2) years;

AND WHEREAS the Lender and the Borrower wish to execute this Agreement in order to formalize the contractual arrangements pursuant to which the Lender will advance credit to the Borrower, and the Borrower will repay such amount to the Lender, all on the terms and conditions set out herein;

NOW THEREFORE, in consideration of the mutual agreements set forth herein and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, and intending to be legally bound, the Parties agree as follows:

1. [bookmark: _Ref531560559]Defined Terms

Except as otherwise set forth herein, the following terms shall have the following meanings:

(a) "Acceptable Accounting Standards" means, at any time, accounting principles generally accepted in Canada as recommended in the CPA Canada Handbook - Accounting at the relevant time applied on a consistent basis (except for changes made with the prior written consent of the Lender and approved by the Borrower’s independent auditors in accordance with promulgations of the Chartered Professional Accountants Canada), and includes the International Financial Reporting Standards;

(b) "AESO Operating Policies and Procedures" means the operating policies and procedures of the Lender which establish the technical standards and operating policies and procedures for the safe, reliable, and economic operation of the AIES;

(c) "AIES" means Alberta's "Interconnected Electric System" as defined in the EUA;

(d) "Agreement" means this Credit Agreement, as it may be amended, restated, or replaced from time to time;

(e) "Applicable Laws" means all federal, provincial, local and municipal statutes, laws, by-laws, ordinances, rules, orders, regulations, codes, orders in council, policies and other instruments having the effect of imposing a legal requirement, in effect from time to time and made or issued by any Governmental Authority having jurisdiction over the Parties, the obligations of the Parties hereunder, or any of them; and specifically including: (i) any applicable orders, decisions, codes, judgments, injunctions, decrees, awards and writs of any Court, tribunal, arbitrator, Governmental Authority or other Person having jurisdiction; (ii) any applicable rulings and conditions of any Governmental Approval; and (iii) the Authoritative Documents;

(f) “Application” means the application that was delivered by the Borrower to the Lender for participation in the Module C payment plan;

(g) "Authoritative Documents" means the ISO Rules (including the AESO Operating Policies and Procedures, applicable reliability, and technical standards, as well as any manuals or interpretive bulletins issued by the Lender from time to time that are binding on the Borrower) and the ISO Tariff;

(h) “BA Rate” means [the floating rate of interest per annum as established from time to time by the Lender, which rate is equal to the thirty (30) day bankers’ acceptance rate that the Lender receives from its lenders plus eighty (80) basis points, or such other amount as agreed to between the Lender and its lenders from time to time]; 

[Note: The BA Rate is merely indicative. The BA Rate is to be updated to reflect the financing available to the Lender at the time the Agreement is executed.]

(i) “CDOR Rate” means [the floating rate of interest per annum as established from time to time by the Lender, which rate is equal to the Canadian Dollar Offered Rate that the Lender receives from its lenders plus eighty (80) basis points, or such other amount as agreed to between the Lender and its lenders from time to time];

[Note: The CDOR Rate is merely indicative. The CDOR Rate is to be updated to reflect the financing available to the Lender at the time the Agreement is executed.]

(j) “Commitment Fee” means [an amount equal to the Loan multiplied by eight (8) basis points]; 

[Note: The Commitment Fee is merely indicative. The Commitment Fee is to be updated to reflect the financing available to the Lender at the time the Agreement is executed.]

(k) "Business Day" has the meaning given the term "business day" in the ISO Glossary;

(l) "Change of Control" means an event that occurs when any Person or two or more Persons acting in concert acquires, directly or indirectly, beneficial ownership of thirty percent (30%) or more in the voting power of the voting shares or units of the Borrower that were outstanding as of the date of this Agreement;

(m) "Commission" has the meaning given such term in the EUA;

(n) "Court" means a court of law of competent jurisdiction;

(o) "Decision" has the meaning given to such term in the recitals;

(p) "EUA" means the Electric Utilities Act (Alberta);

(q) "Event of Default" has the meaning given to such term in Section 12;

(r) "Existing Security" has the meaning given to such term in Section 8;

(s) "Financial Statements" means the financial statements described in Section 11(b);

(t) "Governmental Approvals" means approvals, authorizations, consents, permits, grants, licenses, privileges, waivers, decisions, statements, concessions, franchises, rights, certificates of approval, environmental compliance approvals, orders, judgments, rulings, directives, ordinances, decrees, registrations, filings or similar instruments or endorsements issued or granted by law or by any Governmental Authority or other Person;

(u) "Governmental Authority" means any federal, provincial, regional, municipal or local government, parliament or legislature, or any regulatory authority, agency, organization, tribunal, commission, board, department or political or other subdivision of any such government, parliament or legislature, or any Court or other law, regulation or rule-making entity, having jurisdiction in the relevant circumstances, including the Commission, the Lender; and any Person acting under the authority of any Governmental Authority;

(v) "Indemnified Parties" has the meaning given to such term in Section 18(c);

(w) "Insolvency Legislation" means the Bankruptcy and Insolvency Act (Canada), the Winding Up and Restructuring Act (Canada), the Companies' Creditors Arrangement Act (Canada), any other law relating to the bankruptcy, insolvency, reorganization or relief of debtors, and analogous legislation in effect in the provinces and territories of Canada and the bankruptcy, insolvency, creditor protection or similar laws of any other jurisdiction (regardless of the jurisdiction of such application or competence of such law), as they may be amended from time to time;

(x) "ISO Glossary" means the Lender’s Consolidated Authoritative Document Glossary, which contains the defined terms and related definitions which are used within the ISO Rules, the ISO Tariff, and certain other Lender documents;

(y) "ISO Rules" has the meaning given such term in Section 1(2)(d) of the EUA;

(z) "ISO Tariff" has the meaning given such term in Section 1(2)(e) of the EUA;

(aa) "Loan" has the meaning given to such term in Section 2;

(ab) "Loan Date" means the date the Loan is advanced to the Borrower pursuant to Section 2;

(ac) "Loss Charges" has the meaning given to such term in the recitals;

(ad) "Maturity Date" has the meaning given to such term in Subsection 4(b);

(ae) "Natural Person" means a natural person, but does not include a natural person in his or her capacity as trustee, executor, administrator, or other legal representative;

(af) "Obligations" means all the present and future indebtedness, liabilities, and obligations, direct or indirect, absolute, or contingent, matured or unmatured of the Borrower to the Lender under this Agreement, including without limitation all principal, interest, fees, indemnities, costs, and expenses owing to the Lender; 

(ag) "Owner" has the meaning given to the term "owner" in the EUA;

(ah) "Party" means either the Lender or the Borrower, as the context may require, and "Parties" means both the Lender and the Borrower;

(ai) "Payment Amount" has the meaning given to such term in Subsection 4(b);

(aj) "Person" means and includes any Natural Person, corporation, limited partnership, general partnership, joint venture, association, company, limited liability company, trust, bank, or other organization of any kind, whether or not a legal entity, and any Governmental Authority; and

(ak) "Prime Rate" means the floating rate of interest per annum established by the Bank of Montreal as its Canadian prime rate in effect from time to time, adjusted automatically with each quoted or published change in such rate, all without the necessity of any notice to the Borrower or any other Person.
 
2. [bookmark: _Ref531273279][bookmark: _Ref531078073]Loan 

The Lender shall, subject to Section 9, advance to the Borrower the principal sum of [INSERT AMOUNT] DOLLARS ($[●]) (the “Loan”) by crediting the Borrower’s settlement account with the Lender, which credit shall be used for the sole purpose of satisfying the Borrower’s Loss Charges. 

3. [bookmark: _Ref531092106]Interest Rate
 
(a) All outstanding portions of principal of the Loan shall bear interest at a per annum rate equal to the BA Rate or CDOR Rate, as determined from time to time by the Lender in its sole discretion. The Borrower shall pay interest on the unpaid principal amount of the Loan from the Loan Date until the principal amount of the Loan is repaid in full, at the rates per annum and at the times set forth in this Agreement.  Interest on the Loan shall be calculated and payable in arrears (i) on the twentieth (20th) Business Day of each month, and (ii) when the Loan becomes due and payable in full or is repaid.

(b) Accrued interest shall be computed for actual number of days occurring in the period for which such interest is payable on the basis of a year of three hundred sixty-five (365) days. The Lender shall notify the Borrower of the BA Rate or CDOR Rate, as applicable, on the twentieth (20th) Business Day of each month for so long as interest is accruing hereunder.  For purposes of the Interest Act (Canada), (i) whenever any interest or fee under this Agreement is calculated using a rate based upon a year of 365 days, the rate determined pursuant to such calculation, when expressed as an annual rate, is equivalent to (A) the applicable rate based on a year of 365 days, as the case may be, (B) multiplied by the actual number of days in the calendar year in which the period for which such interest or fee is payable (or compounded) ends, and (C) divided by 365, (ii) the principle of deemed reinvestment of interest does not apply to any interest calculation under this Agreement, and (iii) the rates of interest stipulated in this Agreement are intended to be nominal rates and not effective rates or yields.

(c) [bookmark: _Ref531092108]If an Event of Default occurs and all outstanding portions of principal of the Loan are not paid in full, then all amounts then outstanding under this Agreement shall bear interest at the Prime Rate plus six percent (6.0%), effective immediately upon such Event of Default; provided that if the Lender determines under Subsection 21 of ISO Rule 103.4 (Power Pool Financial Settlement) to accelerate the Borrower’s settlement date to the eighteenth (18th) or nineteenth (19th) Business Day of each month then all amounts then outstanding under this Agreement shall instead bear interest at the Prime Rate plus twelve percent (12%), effective immediately upon such Event of Default.

(d) In no event will the rate of interest payable hereunder exceed the maximum rate of interest permitted to be charged by Applicable Laws, and any interest paid in excess of the permitted rate will be refunded to the Borrower. Such refund will be made by application of the excessive amount of interest paid against any sums outstanding hereunder and will be applied in such order as the Lender may determine. If the excessive amount of interest paid exceeds the sums outstanding, the portion exceeding the sums outstanding will be refunded in cash by the Lender.  Any such crediting or refunding will not cure or waive any Event of Default by the Borrower. The Borrower agrees, however, that in determining whether or not any interest payable hereunder exceeds the highest rate permitted by Applicable Laws, any non-principal payment, including without limitation prepayment fees and late charges, will be deemed to the extent permitted by Applicable Laws to be an expense, fee, premium, or penalty rather than interest.

4. [bookmark: _Ref531273601]Payments

(a) [bookmark: _Ref532897544]From the Loan Date until the Loan is repaid in full, interest on all outstanding portions of principal of the Loan shall be payable monthly, in arrears, on the twentieth (20th) Business Day of each month. 

(b) [bookmark: _Ref531273604]Beginning on the Loan Date, the principal of the Loan shall be payable in twenty-four (24) equal consecutive monthly installments of principal equal to the Payment Amount, each due on the twentieth (20th) Business Day of each month, and one final installment of all then-unpaid principal hereof, together with all accrued and unpaid interest thereon, due on [insert date] (the “Maturity Date”). The “Payment Amount” shall equal the quotient obtained by dividing the principal of the Loan by twenty-four (24). Notwithstanding the foregoing, the Lender may, at any time and for any reason, upon ten (10) Business Days’ prior notice to the Borrower demand the full repayment of the then-unpaid principal hereof, together with all accrued and unpaid interest thereon, and the Borrower shall pay such amount to the Lender without delay. 

(c) Beginning on the Loan Date, the Commitment Fee shall also be due and payable in twenty-four (24) equal consecutive monthly installments (each such installment amount shall be equal to the quotient obtained by dividing the Commitment Fee by twenty-four (24)), each due on the twentieth (20th) Business Day of each month, and one final installment shall be due on the Maturity Date. In the event the Lender demands full repayment in accordance with Section 4(b), the Borrower shall also pay to the Lender without delay, in addition to all other amounts specified in Section 4(b), an amount equal to the sum of all remaining installments related to the Commitment Fee.

(d) No amounts repaid hereunder may be re-borrowed. 

5. Prepayment

Upon at least four (4) Business Days prior written notice to the Lender, the Borrower may prepay, in whole or in part, the principal amount of the Loan owing hereunder together with all accrued interest to such date, without premium or penalty, provided that each prepayment shall be on the twentieth (20th) Business Day of a month. Such prepayment notice shall specify the amount of the prepayment. No amounts prepaid hereunder may be re-borrowed. 
 
6. Manner of Payments

All payments of interest and principal shall be made in Canadian Dollars no later than 12:00 PM MST (Calgary) on the date on which such payment is due by wire transfer of immediately available funds to the Lender’s account at such bank as may be designated in writing by the Lender from time to time. 

7. Application of Payment 

All repayments or prepayments received by the Lender hereunder shall be applied by the Lender to the amounts due pursuant to this Agreement in the inverse order of their maturity.  All amounts received by the Lender from or on behalf of the Borrower and not previously applied pursuant to this Agreement shall be applied by the Lender as follows (i) first, in reduction of the Borrower's obligation to pay late charges, (ii) second, in reduction of the Borrower’s obligation to pay any unpaid interest and any fees which are due and owing, (iii) third, in reduction of the Borrower's obligation to pay any claims or losses referred to in Subsection 18(c), (iv) fourth, in reduction of the Borrower's obligation to pay any amounts due and owing on account of any unpaid principal amount of the Loan which is due and owing, (v)  fifth, in reduction of any other obligation of the Borrower under this Agreement, and (vi) sixth, to the Borrower or such other Persons as may lawfully be entitled to or directed to receive the remainder.

8. [bookmark: _Ref531560441][bookmark: _Ref532889614]Security

[bookmark: _Ref532889568][bookmark: _Ref531971347][bookmark: _Ref531957530][bookmark: _Ref531560537]The Obligations shall be secured by any financial security that the Borrower has delivered, or caused to be delivered, to the Lender pursuant to ISO Rule 103.3 (Financial Security Requirements) and that is held by the Lender as of the date hereof, as may be amended or replaced from time to time (the “Existing Security”). The Borrower agrees that the Lender may exercise its rights under the Existing Security in full or partial satisfaction of any of the Obligations in accordance with this Agreement. The Borrower agrees that it shall continue to maintain, or cause to be maintained, such financial security in force and in effect for so long as any of the Obligations are outstanding.

9. [bookmark: _Ref531093226]Conditions Precedent  

The Lender’s obligation to advance the Loan hereunder is subject to and conditional upon the following, which must be satisfied on or prior to 12:00 PM MST (Calgary) on [INSERT DATE THAT IS THREE BUSINESS DAYS PIOR TO DUE DATE OF INVOICE (SETTLEMENT)]:
 
(a) no Event of Default shall have occurred and be continuing on the Loan Date or would result from advancing the Loan;

(b) all representations and warranties contained herein shall be true and correct as if made on and as of the Loan Date;

(c) the Loan will not violate any Governmental Approval or any Applicable Laws;

(d) the Borrower shall have delivered, or caused to be delivered, to the Lender: 

(i) a duly executed copy of this Agreement;

(ii) certified copies of evidence of all corporate actions taken by the Borrower to authorize the execution and delivery of this Agreement; 

(iii) certified copies of the [articles of incorporation/certificate of limited partnership] and [bylaws/partnership agreement] of the Borrower; 

(iv) certificates of incumbency for the officers of the Borrower executing this Agreement;

(v) good standing certificates, dated not more than one (1) day prior to the date hereof, from the appropriate corporate registries in which the Borrower is [incorporated/formed]; 

(vi) favourable opinions of counsel to the Borrower in a form satisfactory to the Lender and its counsel; and

(vii) such additional documents as the Lender may reasonably request.

10. [bookmark: _Ref531964965] Borrower’s Representations and Warranties

The Borrower represents and warrants to the Lender that: 

[Note: representations and warranties to be consequentially altered if Borrower is other than a Corporation.]

(a) the Borrower is a [corporation duly incorporated/partnership duly formed], validly existing and in good standing under the laws of the [Province of ●], and is duly qualified and in good standing under the laws of each other jurisdiction in which such qualification is required.  The Borrower is qualified, licensed or registered to carry on business under Applicable Laws in all jurisdictions in which such qualification, licensing or registration is necessary;

(b) the execution and delivery of this Agreement by the Borrower and the performance by the Borrower of its obligations under this Agreement have been duly authorized by all necessary corporate action including, without limitation, the obtaining of all necessary shareholder consents.  No authorization, consent, approval, registration, qualification, designation, declaration or filing with any Governmental Authority or other Person, is or was necessary in connection with the execution, delivery and performance of the Borrower’s obligations under this Agreement except as are in full force and effect, unamended, at the date of this Agreement;

(c) the Borrower has the power and authority to own its properties, to carry on its business as now being conducted and to execute and deliver this Agreement;

(d) the execution and delivery by the Borrower and the performance by the Borrower of its obligations under, and compliance with the terms, conditions and provisions of, this Agreement will not (i) conflict with or result in a breach of any of the terms or conditions of (A) its constating documents or by-laws, (B) any Applicable Laws or Governmental Approvals, (C) any contractual restriction binding on or affecting it or its properties, or (D) any judgment, injunction, determination or award which is binding on it, or (ii) result in, require or permit (A) the imposition of any encumbrance in, on or with respect to any of its assets or property, (B) the acceleration of the maturity of any other indebtedness binding on or affecting the Borrower, or (C) any third party to terminate or acquire rights under any contract binding upon it or its properties;

(e) this Agreement has been duly executed and delivered by the Borrower and constitutes a legal, valid and binding obligation of the Borrower enforceable against it in accordance with its terms, subject only to any limitation under Applicable Laws relating to (i) bankruptcy, insolvency, arrangement or creditors' rights generally, and (ii) the discretion that a Court may exercise in the granting of equitable remedies;

(f) the Borrower possesses all authorizations, permits, consents, registrations, and Governmental Approvals necessary to properly conduct its respective businesses at full operating capacity and all such authorizations, permits, consents, registrations, and approvals are in good standing and in full force and effect;

(g) [bookmark: _Ref531560624]all financial statements and information delivered to the Lender by the Borrower were prepared in accordance with Acceptable Accounting Standards and are correct and complete and present fairly the financial condition, and reflect all known liabilities, contingent or otherwise, of the Borrower as of the dates of such statements and information, and since such dates no material adverse change in the assets, liabilities, financial condition, business or operations of the Borrower has occurred; 

(h) all tax returns and reports of the Borrower and its predecessors required by Applicable Laws to be filed have been duly filed, and all taxes, assessments, other governmental charges or levies (other than those presently payable without penalty or interest and those that are being contested in good faith in appropriate proceedings) upon the Borrower and its predecessors and upon any of their properties, assets, income or franchises, that are due and payable have been paid;

(i) there is no action, claim, or proceeding pending or, to the knowledge of the Borrower, threatened against or affecting the Borrower that, either in any case or in the aggregate, affects the Borrower’s ability to perform its obligations under this Agreement, or that challenges the validity of this Agreement or any action taken or to be taken in connection with this Agreement;

(j) the Borrower is not in default with respect to any debt, direct or indirect in an amount, either individually or in the aggregate, exceeding the greater of (i) one hundred thousand dollars ($100,000), or (ii) five percent (5%) of the Loan amount, and which the Lender reasonably determines impairs the Lender’s prospects of full repayment of all amounts outstanding under this Agreement;

(k) the Borrower is in compliance in all material respects with all Applicable Laws and Governmental Approvals; and

(l) the proceeds of the Loan evidenced hereby shall be used solely for the purpose of satisfying the Borrower’s Loss Charges.

The representations and warranties in this Agreement and in any certificates or documents delivered to the Lender shall not merge in or be prejudiced by and shall survive the provision of the Loan and shall continue in full force and effect so long as any amounts are owing by the Borrower to the Lender under this Agreement.

11. [bookmark: _Ref531091104]Borrower’s Covenants 

In consideration of the Loan advanced to the Borrower by the Lender hereunder, the Borrower covenants and agrees in favour of the Lender as follows:

(a) [bookmark: _Ref531559533]to pay or cause to be paid all amounts owing under this Agreement (whether principal, interest, or otherwise) when due hereunder;

(b) [bookmark: _Ref439385]the Borrower shall deliver to the Lender:

(i) [bookmark: _Ref531193396]as soon as available and, in any event, within sixty (60) days after the close of each of the first, second, and third fiscal quarters of each fiscal year of the Borrower, unaudited financial statements of the Borrower, prepared in accordance with Acceptable Accounting Standards (subject to year-end adjustments), certified to be accurate by an officer of the Borrower and otherwise in form and substance satisfactory to the Lender; 

(ii) [bookmark: _Ref531193404]as soon as available and in any event, within one hundred twenty (120) days after the end of each fiscal year of the Borrower, audited financial statements consisting of consolidated financial statements of the Borrower as of the end of such fiscal year, including a consolidated balance sheet, statements of income, shareholders equity and cash flows of the Borrower for such fiscal year, all in reasonable detail and stating in comparative form the consolidated figures for the corresponding date and period in the prior fiscal year and all prepared in accordance with Acceptable Accounting Standards, and with respect to such consolidated financial statements, accompanied by an opinion thereon acceptable to the Lender from the Borrower’s independent certified public accounting firm acceptable to the Lender; provided that, if the Borrower does not prepare audited financial statements in the ordinary course of its business, the Borrower, with the prior written consent of the Lender, may provide unaudited financial statements of the Borrower prepared in accordance with Acceptable Accounting Standards as of the end of such fiscal year, certified to be accurate by an officer of the Borrower and otherwise in form and substance satisfactory to the Lender; and

(iii) from time to time, such other financial data and information regarding the Borrower as the Lender may reasonably request; 

(c) the Borrower shall pay or cause to be paid all taxes, assessments, or governmental charges lawfully levied or imposed on or against it and its properties prior to the time they become delinquent; provided that this covenant shall not apply to any tax, assessment or charge that is being contested in good faith and with respect to which adequate reserves, as determined in good faith by the Borrower, have been established and are being maintained;

(d) the Borrower shall comply in all material respects with all Applicable Laws and Governmental Approvals;

(e) the Borrower shall maintain its [corporate/partnership] existence in good standing;

(f) [bookmark: _Ref531091096]as soon as it has actual knowledge, the Borrower shall notify the Lender of: 

(i) the institution of any material litigation or administrative proceeding against the Borrower, which litigation or proceeding affects the Borrower’s ability to perform its obligations under this Agreement, involves the seeking of a money judgment in an amount, whether individually or in the aggregate, exceeding the greater of (A) one hundred thousand dollars ($100,000), or (B) five percent (5%) of the Loan amount, or questions the validity of this Agreement or any action of the Borrower required to be taken with respect thereto; and 

(ii) the occurrence of an Event of Default under this Agreement, or any event that, with the giving of notice or lapse of time, or both, would constitute an Event of Default;

(g) [bookmark: _Ref531091148]the Borrower shall maintain complete and accurate books of account and financial records. The principal financial records shall be kept and maintained at [insert address], and all other books and records (including the organizational documents of the Borrower) shall be kept and maintained at [insert address], which address is the Borrower’s chief executive office. The Borrower shall not remove such books of account and records without giving the Lender at least thirty (30) days’ written notice. The Borrower, upon reasonable notice from the Lender and during regular business hours of the Borrower, shall permit the Lender, or any director, officer, employee, or agent designated by the Lender, to examine the financial records maintained by the Borrower, and agrees that the Lender or such officer, employee or agent may audit and verify such records. All accounting records and financial reports furnished to the Lender pursuant to this Agreement shall be maintained and prepared in accordance with Acceptable Accounting Standards; 

(h) [bookmark: _Ref531091180]without the prior written consent of the Lender, the Borrower shall not: (i) amalgamate, merge, or consolidate with any other Person; (ii) enter into any corporate reorganization or other transaction intended to affect a consolidation, amalgamation or merger; (iii) liquidate, wind-up, or dissolve itself (or permit any liquidation, winding-up, or dissolution); or (iv) sell, lease, or otherwise dispose of all or substantially all of its assets; and

(i) [bookmark: _Ref441118]without the prior written consent of the Lender, the Borrower shall not allow or suffer any Change of Control. 

12. [bookmark: _Ref531091915]Events of Default  

Each of the following shall constitute an “Event of Default” under this Agreement:
 
(a) if the Borrower fails to make when due any installment or other payment owing to the Lender under the terms of this Agreement and such failure is not cured within ten (10) days after written notice of such failure has been given to the Borrower;

(b) if the Borrower fails to make when due any installment or other payment owing to the Lender under Applicable Laws or any other agreement with the Lender and such failure is not cured within any applicable cure period after written notice of such failure has been given to the Borrower; 

(c) if the Borrower fails to give the Lender any notice required by Subsection 11(f) of this Agreement within ten (10) days after it has actual knowledge of the event giving rise to the obligation to give such notice;

(d) if the Borrower refuses to permit the Lender to inspect the Borrower’s books and records in accordance with the provisions of Subsection 11(g) of this Agreement;

(e) if the Borrower fails to comply with the terms of Subsections 11(h) and (i) of this Agreement;

(f) if the Borrower fails to perform or observe any term, covenant, warranty, or agreement contained in this Agreement other than those specifically identified in this Section, and such failure is not cured within thirty (30) days after written notice of such failure has been given to the Borrower;

(g) if any representation or warranty made or deemed made by the Borrower in this Agreement or the Application, or in any statement or representation made in any certificate, report, or opinion delivered by the Borrower pursuant to this Agreement or the Application, was untrue when made or deemed made, or is breached in any material respect;

(h) a receiver, manager, receiver-manager, liquidator, monitor, or trustee in bankruptcy of the Borrower or of any of the Borrower’s property is appointed by a Governmental Authority or other Person or pursuant to the terms of a debenture or a similar instrument, and such receiver, manager, receiver-manager, liquidator, monitor, or trustee in bankruptcy is not discharged or such appointment is not revoked or withdrawn within thirty (30) Business Days of the appointment; 

(i) if by decree, judgment or order of a Governmental Authority the Borrower is adjudicated bankrupt or insolvent, and such decree, judgment or order continues undischarged and unstayed for a period of thirty (30) Business Days after the entry thereof; 

(j) if any material part of the property of Borrower is seized, attached, or sequestered, and such seizure, attachment, or sequestering is not successfully contested by the Borrower within thirty (30) Business Days; 

(k) if a petition, proceeding or filing is made against the Borrower seeking to have the Borrower declared bankrupt or insolvent, or seeking adjustment or composition of any of its debts pursuant to the provisions of any Insolvency Legislation, and such petition, proceeding or filing is not dismissed or withdrawn within thirty (30) Business Days;

(l) the Borrower makes an assignment for the benefit of its creditors generally under any Insolvency Legislation, or consents to the appointment of a receiver, manager, receiver-manager, monitor, trustee in bankruptcy, or liquidator for all or part of its property, or files a petition or proposal to declare bankruptcy or to reorganize pursuant to the provisions of any Insolvency Legislation;

(m) a material adverse change occurs in the financial or business condition of the Borrower that impedes the Borrower’s ability to perform its obligations under this Agreement; or

(n) if a judgment, attachment, garnishment, or other process exceeding the greater of (i) one hundred thousand dollars ($100,000), or (ii) five percent (5%) of the Loan amount is entered against the Borrower and is not vacated, bonded, paid, or subject to being satisfied under recognized indemnification or acknowledged to be covered under the Borrower’s insurance policy within thirty (30) days after entry.
 
13. [bookmark: _Ref531176164]Remedies Upon Default  

[bookmark: _Ref531176166]Upon the occurrence of an Event of Default hereunder, the Lender may give notice to the Borrower declaring the entire principal balance hereof, all accrued interest thereon and all other amounts payable hereunder immediately due and payable, whereupon they shall become immediately due and payable without presentment, demand, protest, or further notice of any kind, all of which are expressly waived by the Borrower. Any delay by the Lender in exercising, or any failure of the Lender to exercise, the aforesaid option to accelerate with respect to an Event of Default shall not constitute a waiver of its right to exercise such option with respect to that or any subsequent Event of Default. Acceleration of maturity, once claimed hereunder by the Lender may be rescinded, at the Lender’s sole option, by written acknowledgment to that effect, but the tender and acceptance of partial payment or partial performance alone shall not in any way affect or rescind such acceleration of maturity. After the occurrence of an Event of Default, interest shall accrue on all amounts due hereunder at the rate specified in Section 3(c). In its sole discretion and without limiting any of its rights hereunder, the Lender may also exercise its rights under any Existing Security in partial or full satisfaction of any of the Obligations. 

14. Rights and Remedies Not Limited to Agreement

Unless expressly provided in this Agreement, the express rights and remedies of the Lender or the Borrower set out in this Agreement are in addition to and shall not limit any other rights and remedies available to the Lender or the Borrower, respectively, at law or in equity.

15. Set-Off or Compensation

(a) In addition to and not in limitation of any rights now or hereafter granted under Applicable Laws, upon the occurrence and during the continuance of an Event of Default, the Lender may at any time and from time to time without notice to the Borrower or any other Person, any notice being expressly waived by the Borrower, set-off, combine accounts, and compensate and apply any and all deposits, general or special, time or demand, provisional or final, matured or unmatured, and any other indebtedness at any time owing by the Lender to or for the credit of or the account of the Borrower, against and on account of the Obligations notwithstanding that any of them are contingent or unmatured. 

(b) In the event the Lender is required to pay any amounts to the Borrower relating to the calculation of the final loss factors in accordance with the Decision, the Lender may, upon prior notice to the Borrower, set-off and apply any and all such amounts owing by the Lender to the Borrower against the principal of the Loan owing hereunder together with all accrued interest to such date. Such set-off notice shall specify the amounts being set-off. 

16. Late Charges

The Borrower shall pay to the Lender a late charge equal to two (2) days interest on the principal balance, calculated on the day following the payment due date at the applicable interest rate determined under Subsection 3(c) of this Agreement.
  
17. Extensions  

The Borrower agrees that it shall remain liable for the payment hereof notwithstanding any agreement for the extension of the due date of any amount payable hereunder made by the Lender after the maturity thereof. No setoff, claim, counterclaim, reduction, or diminution of any obligation or any defense of any kind or nature that the Borrower has or may have against the Lender (other than the defense of payment) shall be available against the Lender in any claim or action brought by the Lender to enforce this Agreement. The foregoing shall not be construed as a waiver by the Borrower of any rights or claims that the Borrower may have against the Lender, but any recovery upon such rights and claims shall be had from the Lender separately, it being the intent of this Agreement that the Borrower shall be obligated to pay, absolutely and unconditionally, all amounts due hereunder.
 
18. [bookmark: _Ref531964978]Expenses and Indemnity

(a) All statements, reports, certificates, opinions, and other documents or information required to be furnished to the Lender by the Borrower under this Agreement shall be supplied without cost to the Lender. The Borrower shall also pay on demand all reasonable costs, fees, and expenses of the Lender (including all legal expenses on a solicitor and own client basis) incurred as the result of any enforcement of this Agreement and any Existing Security.

(b) The Borrower shall indemnify the Lender against any liability, obligation, loss, or expense which it may sustain or incur as a consequence of any Event of Default. A certificate of the Lender as to the amount of any such loss or expense shall be prima facie evidence as to the amount thereof, in the absence of manifest error. 

(c) [bookmark: _Ref531560825]In addition, the Borrower shall indemnify the Lender and its members, directors, officers, employees, and representatives (the “Indemnified Parties”) from and against any and all actions, proceedings, claims, losses, damages, liabilities, expenses, and obligations of any kind that may be incurred by or asserted against any of them as a result of or in connection with the making of advancing the Loan hereunder, other than arising from the gross negligence or willful misconduct of the Lender or any other Indemnified Party. Whenever any such claim shall arise, the Indemnified Party shall, within a reasonable period of time, notify the Borrower of the claim and, when known, the facts constituting the basis for such claim, and if known, the amount or an estimate of the amount of the claim. The failure of an Indemnified Party to give notice of a claim within a reasonable period of time shall not adversely affect the Indemnified Party’s right to indemnity hereunder, except to the extent such failure adversely affects the right of the Borrower to assert any reasonable defense to such claim. The Indemnified Party shall not settle or compromise any claim by a third party for which it is entitled to indemnification under this Section, without the prior written consent of the Borrower, acting reasonably. The Borrower at its sole cost and expense may, upon written notice to the Indemnified Party, assume the defense of any such claim or any legal proceeding resulting therefrom. The Indemnified Party shall be entitled to participate in (but not control) the defense of any such action, with its own legal counsel and at its own expense. If the Borrower does not assume the defense of any such claim or litigation, the Lender may assume the defense of any such claim or litigation in such manner as it may deem appropriate and at the expense of the Borrower, including but not limited to, settling such claim or litigation, after giving notice of the same to and receiving the consent of the Borrower, which consent shall not be unreasonably withheld. In such case, the Borrower shall be entitled to participate in (but not control) the defense of such action, with its own legal counsel and at its own expense. 
 
19. [bookmark: _Ref531964993]Notices 

[bookmark: _Ref531964989][bookmark: _Toc533084294][bookmark: _Toc533086580][bookmark: _Toc533086675][bookmark: _Toc535214816][bookmark: _Toc857154][bookmark: _Toc1573363]Any notice, consent, approval, or other communication under any provision of this Agreement must be in writing to be effective, and is effective when delivered by any means, including fax transmission or e-mail, to the following respective addresses:

if to the Lender:

Alberta Electric System Operator
2500 Calgary Place
330 - 5th Avenue SW
Calgary, AB  T2P 0L4

Attention:	Nicole Kinch
Facsimile:	(403) 539-2949
E-mail:  	Nicole.Kinch@aeso.ca

with a copy to:

Alberta Electric System Operator
2500 Calgary Place
330 - 5th Avenue SW
Calgary, AB  T2P 0L4

Attention:	General Counsel
Facsimile:	(403) 539-2949
E-mail:		General.Counsel@aeso.ca

if to the Borrower:

[Insert Borrower name and address]

Attention:	
Facsimile:	
E-mail:		

with a copy to:

[Insert 2nd Borrower name and address]

Attention:	
Facsimile:	
E-mail:		


Either Party may change its address information by giving notice to the other in the above manner.

[bookmark: _Toc533084295][bookmark: _Toc533086581][bookmark: _Toc533086676][bookmark: _Toc535214817][bookmark: _Toc857155][bookmark: _Toc1573364]For purposes of this Agreement, (i) a notice delivered by hand to the address of a Party as set out above shall be deemed to be received the date it was delivered, if delivered on a Business Day, or on the next Business Day, if delivered on a day which is not a Business Day, (ii) a notices which is sent by mail is deemed to be received by the Party to whom the notice is addressed on the fifth (5th) day after the date of mailing, and (iii) a notice sent by fax transmission or e-mail which is transmitted prior to 4:00 p.m. MST (Calgary) on a Business Day, shall be deemed to have been received by that Party on that day, or on the next Business Day, if delivered after 4:00 p.m. MST (Calgary) or on a day which is not a Business Day; provided that the sender of the notice is able to produce the transmission report or a printout of a transmission log generated by the sender's fax machine (or other transmission device) or internet service provider showing successful uninterrupted fax transmission of all pages of the relevant notice or successful e-mail transmission of the relevant notice to the fax number or e-mail address, as the case may be, of the addressee. 

[bookmark: _Toc533084296][bookmark: _Toc533086582][bookmark: _Toc533086677][bookmark: _Toc535214818][bookmark: _Toc857156][bookmark: _Toc1573365]Any notices of an Event of Default shall only be given by hand or courier delivery.

[bookmark: _Toc533084297][bookmark: _Toc533086583][bookmark: _Toc533086678][bookmark: _Toc535214819][bookmark: _Toc857157][bookmark: _Toc1573366]No notice delivered pursuant to this Agreement shall be deemed to be notice for any other purpose, including any obligation to provide notice to the Lender pursuant to the ISO Rules.  

20. Entire Agreement

This Agreement is the entire agreement between the Lender and the Borrower regarding the subject matter of this Agreement, and supersedes any previous agreements, discussions, and understandings. There are no agreements, representations (including any representations that may be implied by statute or common law), warranties, terms, conditions, or commitments regarding the subject matter of this Agreement except as specifically expressed in this Agreement. No reliance is placed on any warranty, representation, opinion, advice, or assertion of fact made by a Party to this Agreement, except to the extent that the same has been reduced to writing and included as a term of this Agreement.

21. Waiver, Amendment

No amendment of this Agreement is effective unless made in writing and signed by a duly authorized representative of each of the Lender and the Borrower. No waiver of any provision of this Agreement is effective unless made in writing, and any such waiver has effect only in respect of the particular provision or circumstance stated in the waiver. No representation by either of the Parties with respect to the performance of any obligation under this Agreement is capable of giving rise to an estoppel unless the representation is made in writing.

22. Severability  

Whenever possible, each provision of this Agreement shall be interpreted in such a manner as to be effective and valid under Applicable Laws, however, each provision of this Agreement is intended to be severable and if any provision is determined by a Court to be illegal, invalid, or unenforceable for any reason whatsoever, such provision shall be severed from this Agreement and will not affect the legality, validity, or enforceability of the remainder of this Agreement or any other provision hereof. 

23. Successors and Assigns  

This Agreement shall be binding upon and inure to the benefit of the Borrower and the Lender, and their respective successors and assigns; provided, however, that neither the Lender prior to the occurrence of an Event of Default nor the Borrower at any time may assign or delegate its obligations hereunder without the prior written consent of the other, which consent shall not be unreasonably withheld.

24. Governing Law  

This Agreement shall be governed by the laws in force in Alberta, including the federal laws of Canada applicable therein. Alberta Courts shall have exclusive jurisdiction over all matters arising in relation to this Agreement, and each Party accepts the jurisdiction of Alberta Courts.

25. Currency

In this Agreement, all references to dollar amounts are in Canadian dollars.

26. No Agency, Joint Venture, Partnership

This Agreement is not intended to and does not (i) constitute either Party as the agent of the other for any purpose, or otherwise create any relationship of agency, (ii) constitute or create any joint venture, (iii) constitute or create any partnership, or (iv) create a fiduciary relationship. 

27. No Contra Proferentum Rule

No provision in this Agreement shall be interpreted for or against any Party because that Party or its legal counsel drafted such provision, and the contra proferentum rule of construction shall have no application to the construction of, interpretation of, or adjudication respecting, this Agreement.

28. Survival  

Sections 1, 10, and 18 - 31 shall survive the termination of this Agreement and the repayment of the Obligations.
 
29. Time of Essence

Time is of the essence under this Agreement.

30. Further Assurances

The Borrower shall, from time to time on written request of the Lender, do all such further acts and execute and deliver or cause to be done, executed or delivered all such further acts, deeds, documents, assurances and things as may be required, acting reasonably, in order to fully perform and to more effectively implement and carry out the terms of this Agreement. 

31. [bookmark: _Ref532909994]Counterparts  

This Agreement may be executed in two or more counterparts, and all such counterparts shall together constitute one and the same Agreement. It shall not be necessary in making proof of the contents of this Agreement to produce or account for more than one such counterpart. Any Party may deliver an executed copy of this Agreement by electronic mail, but such Party shall, within ten (10) Business Days of such delivery by electronic mail, promptly deliver to the other Party an originally executed copy of this Agreement. 

[Signature Page Follows]
 
 



IN WITNESS OF WHICH, and intending to be legally bound, the Parties have executed this Agreement by the undersigned duly authorized representatives as of the date first stated above.
	INDEPENDENT SYSTEM OPERATOR operating as the Alberta Electric System Operator

	By:
	

	
	Name: 	

	
	Title:	

	
	

	I have authority to bind the corporation.



NOTE: If the Borrower is a Corporation, use the following signature block and delete the non- applicable signature blocks.
	[Insert name of BORROWER]

	By:
	

	
	Name:	

	
	Title:	

	
	

	I have authority to bind the corporation.



NOTE: If the Borrower is a Limited Partnership, use the following signature block and delete the non- applicable signature blocks.
	[Insert name of BORROWER], by its general partner [GENERAL PARTNER]

	By:
	

	
	Name:	

	
	Title:	

	
	

	I have authority to bind the corporation.




NOTE: If the Borrower is a Partnership, use the following signature block and delete the non- applicable signature blocks. Include sufficient and applicable signature lines for all partners required to sign the contract on behalf of the Partnership.
	[Insert name of BORROWER], by its partner [PARTNER]

	By:
	

	
	Name:	

	
	Title:	

	
	

	I have authority to bind the corporation.
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