
 
AESO REP ROUND 1 
RENEWABLE ELECTRICITY SUPPORT AGREEMENT
[bookmark: _Toc491703496]SOLICITOR'S OPINION
Alberta Electric System Operator 
2500 Calgary Place
330 - 5th Avenue S.W.
Calgary, AB, T2P 0L4

Dear Sir/Madam:
[bookmark: Text1][bookmark: _GoBack][bookmark: Text2][bookmark: Text8]Re:	[Name of Renewables Project] (the "Project") 
Renewable Electricity Support Agreement dated [●], 2017 between Alberta Electric System Operator ("AESO") and [Name of Generator] (the "Agreement") in respect of the Project
[bookmark: Text9]We have acted as legal advisors to [Insert name of Generator] (the "Generator") in connection with the Agreement and the Fixed and Floating Charge Debenture required to be delivered by the Generator pursuant to Section 10.2 of the Agreement (the “Debenture”).
Capitalized terms and acronyms used in this letter and not defined herein have the meanings given those same capitalized terms and acronyms in the Agreement. 
I. [bookmark: _Toc484981494]Scope of Review
For the purposes of this opinion, we have examined an executed copy of the Debenture executed by the Generator.
We have also made such investigations and examined originals or copies certified or otherwise identified to our satisfaction, of such certificates of public officials and such other certificates, documents, records and matters of law as we have considered necessary or relevant for the purposes of the opinions hereinafter expressed, including: 
A. [bookmark: Text26][bookmark: Text3][bookmark: Text11]an Officer's Certificate of [Insert name of general partner] (the “General Partner”), in its capacity as the general partner of the Generator, dated [●], 20__ as to the following factual matters, and attaching the following:
i. [bookmark: Text27][the extra-provincial registration of the General Partner]
ii. [bookmark: Text28][the extra-provincial registration of the Generator]
iii. the Limited Partnership Agreement of the Generator
iv. the Certificate of Limited Partnership of the Generator
v. the Certificate and Articles of Incorporation of the General Partner;
vi. the Bylaws of the General Partner;
vii. certain resolutions of the directors of the General Partner;
viii. a certificate of incumbency of the General Partner; and
B. [bookmark: Text16][bookmark: Text17][bookmark: Text29][bookmark: Text30]a certificate of status dated [●], 20__ and issued by [Alberta Corporate Registries] in respect of the General Partner and a trade name/partnership search dated [●], 20__ and issued by [Alberta Corporate Registries] in respect of the Generator.
We have not reviewed, except as described above, any other corporate records of the Generator.  We have relied upon the certificates referred to in paragraphs A and B above with respect to the accuracy of the factual matters contained therein and we have not performed any independent investigation or verification of such factual matters. Notwithstanding the foregoing, none of the members of our firm who provided legal services to the Generator in connection with the Agreement or the Debenture is actually aware of any facts or circumstances that would render any of the facts and matters in those certificates inaccurate in any material respect.
II. [bookmark: _Toc484981495]Assumptions
We have assumed:
A. with respect to all documents (including the Debenture) examined by us (collectively the "Documents"), the genuineness of all signatures and the conformity with originals of all documents submitted to us as photocopies, by facsimile transmission or by Portable Document Format ("PDF");
B. that all facts set forth in the official public records, certificates and documents supplied by public officials or governmental authorities or otherwise conveyed to us by public officials or governmental authorities are complete, true and accurate; 
C. subject to actual awareness to the contrary of those members of our firm who provided legal services to the Generator in connection with the Debenture, that all facts set forth in the officer's certificate referenced above are complete, true and accurate; 
D. that the certificate of status and the trade name/partnership search referred to above continue to be accurate as of the date hereof;
E. value has been given by AESO to the Generator and the parties to the Debenture have not agreed, orally or in writing, to postpone the time for attachment of any security interest expressed to have been created by the Debenture; and
F. the property and assets subject to the security interests created by the Debenture do not include consumer goods or serial number goods as defined in the Personal Property Security Act (Alberta) (the "Alberta PPSA").
III. [bookmark: _Toc484981496]Laws Addressed 
Our opinion is expressed only with respect to the laws of the Province of Alberta and the federal laws of Canada applicable therein in effect on the date of this opinion (collectively the "Laws"). 
IV. [bookmark: _Toc484981497]Opinions
Based upon and subject to the foregoing assumptions, limitations and qualifications and the qualifications hereinafter expressed, including, without limitation, the qualifications set out in Schedule "A" attached hereto, we are of the opinion that: 
A. The General Partner is duly incorporated and existing under the laws of [●];
B. [bookmark: Text20]The Generator is duly formed and existing under the laws of [●];
C. The General Partner if not incorporated in Alberta is duly registered to carry on business in the Province of Alberta (if necessary);
D. The Generator if not formed in Alberta is duly registered to carry on business in the Province of Alberta (if necessary);
E. The execution and delivery by the Generator of the Debenture and the performance by the Generator of its obligations thereunder have been duly authorized by all necessary corporate and partnership action. The Generator has full partnership power, capacity and authority to execute and deliver the Debenture and to perform and observe its obligations thereunder.
F. All authorizations, approvals and other actions by, and all notices to and filings, registrations or recordings with, any governmental authority or regulatory body of the Province of Alberta required for the due execution and delivery by the Generator of the Debenture or to ensure the legality, validity and binding nature of the Debenture have been obtained.
G. The execution and delivery by the Generator of the Debenture and the performance of its obligations thereunder:
(a) do not contravene or conflict with any Laws or any laws of the jurisdiction wherein the Generator is formed; 
(b) do not contravene or conflict with any provision of the articles or by-laws of the Generator; and
(c) is not restricted by any agreements or declarations to which the Generator or its directors are party.
H. The Debenture has been duly executed and delivered by the Generator to the AESO and constitutes legal, valid and binding obligations of the Generator enforceable against it in accordance with its terms.
I. The Debenture creates a valid security interest in favour of AESO in the personal property described therein to which the Alberta PPSA applies and in which the Generator now has rights and is sufficient to create a valid security interest in favour of AESO in any such personal property in which the Generator hereafter acquire rights when those rights are acquired by the Generator, in each case to secure payment and performance of the obligations described in the Debenture as being secured thereby.
V. [bookmark: _Toc484981498]Reliance
This opinion is solely for the benefit of the AESO in connection with the Project and may not be used or relied upon by any other person or for any other purpose, or quoted or made public in any other way without our prior written consent.  The opinions stated herein are limited to the matters expressly stated herein and no opinion is implied or is to be inferred beyond the matters expressly stated in this letter.
This opinion is given as of the above date and we expressly disclaim any undertaking or obligation to modify this opinion to reflect changes in facts or developments in the Laws which may occur after the date hereof.
Yours very truly,
[bookmark: Text25][Name of Firm]
SCHEDULE A
QUALIFICATIONS TO OPINION
The following qualifications apply to our opinion:
the enforceability of the Debenture may be limited by applicable bankruptcy, winding-up insolvency, moratorium, reorganization, liquidation, arrangement, fraudulent preference and conveyance, assignment and preference and other similar laws and judicial decisions affecting creditors' rights generally;
the enforceability of the Debenture may be limited by equitable limitations on the availability of legal remedies, including, without limitation, that a court may exercise discretion in the granting of equitable remedies such as specific performance and injunction.  Accordingly no opinion is expressed as to the availability of any equitable or discretionary remedies including, without limitation, the remedy of specific performance or injunctive relief;
the enforceability of the Debenture may be limited by general principles of law and equity relating to the conduct of the parties prior to execution of or in the administration or performance of the Debenture, including, without limitation; (i) undue influence, unconscionability, duress, misrepresentation and deceit; (ii) estoppel and waiver; (iii) laches; and (iv) reasonableness and good faith in the exercise of discretionary powers;
a court has statutory and inherent powers to grant relief from penalties or forfeiture, to stay proceedings before it and to stay executions of judgments;
the choice of law and choice of jurisdiction provisions in the Debenture may be found by a court not to be enforceable according to their respective terms;
the enforceability of the Debenture is subject to applicable laws regarding limitations of actions;
the enforceability of any provision of the Debenture which purports to sever any provision which is prohibited or unenforceable under applicable laws without affecting the enforceability or validity of the remainder of such documents, or which allows for the compensation for, or the set-off of, un-matured or un-liquidated claims, would be determined only in the discretion of the court;
the enforceability of any provisions of the Debenture which have the effect of exculpating a party from a liability or duty otherwise owed by it to another party may be limited under applicable law;
provisions of the Debenture granting an irrevocable power of attorney may not be enforceable;
provisions of the Debenture which provide that delay or failure by a party to exercise any right or remedy will not operate as a waiver thereof may not be enforceable;
we express no opinion as to the enforceability of any exclusive jurisdiction clauses contained in the Debenture;
we express no opinion as to the enforceability of any provision of the Debenture that states that amendments or waivers of or with respect to the Debenture that are not made in writing will not be effective;
the enforceability of the Debenture may be limited by the discretion which a court may reserve to itself to decline to hear an action if it is contrary to public policy for it to do so or if it is not the proper forum to hear such action;
no opinion is given that any particular remedy will be available upon any default or that each and every provision of the Debenture will be upheld or enforced in all circumstances by a court of competent jurisdiction;
provisions in the Debenture providing for recovery of fees and expenses may be restricted by a court to a reasonable amount and counsel fees are subject to taxation;
provisions of the Debenture that purport to establish evidentiary standards, such as provisions stating that certain calculations or certificates will be conclusive and binding, may not be enforceable or may be limited in their application;
a court may decline to accept the factual and legal determinations of a party notwithstanding that a contract or instrument provides that the determinations of the party shall be conclusive;
limitations under applicable legislation on the rate of interest which a prejudgment debt that is subsequently confirmed by judgment, or a judgment debt, bears may apply;
the Currency Act (Canada) precludes a court in Canada from giving judgment in any currency other than Canadian currency;
we express no opinion as to the enforceability by or against a person who is not a party to the Debenture of any provision in the Debenture which purports to bind or affect or confer a benefit upon that person;
we express no opinion as to the AESO’s ability to immediately realize upon the Charge following a Generator default under Section 4.1 of the Debenture, as the AESO may be required by a court to give the Generator a reasonable time to make payment following a demand for payment prior to taking any action to enforce a right of payment or before exercising any other rights and remedies expressed to be exercisable in the Debenture; 
we express no opinion as to the completeness or accuracy in a factual sense of the descriptions of properties, assets or rights in which the Debenture purports to grant a security interest and therefore no opinion is expressed as to the legality, validity, binding effect or enforceability of the Debenture or of any security interest created thereby where and to the extent that legality, validity, binding effect or enforceability depends in whole or in part on the accuracy of the description of, or nature of the property, assets or rights purporting to be charged;
we express no opinion as to the creation, perfection or validity of any security interest expressed to have been created by the Debenture with respect to any property or proceeds derived directly or indirectly therefrom which is not identifiable or traceable; 
the Alberta PPSA imposes certain obligations on secured creditors and afford certain rights to debtors which cannot be varied by contract, and may also affect the enforcement of certain rights and remedies contained in the Debenture to the extent that those rights and remedies are inconsistent with or contrary to the Alberta PPSA; however, none of these provisions of the Alberta PPSA render the Debenture unenforceable as a whole.
we express no opinion as to whether a security interest may be created in:
property consisting of a receivable, licence, approval, privilege, franchise, permit, lease or agreement (collectively, Special Property) to the extent that the terms of the Special Property or any applicable law prohibit its assignment or require, as a condition of its assignability, a consent, approval or other authorization or registration which has not been made or given;
permits, quotas, licences, or other property which is neither personal property nor an interest in land;
federal Crown debts to the extent the Financial Administration Act (Canada) has not been complied with; or
Alberta Crown debts to the extent the Financial Administration Act (Alberta) has not been complied with;
to the extent that a security interest created by the Debenture attaches to investment property (as defined in the Alberta PPSA), the validity of such security interest is governed by: (i) the laws of the jurisdiction where the certificate is located in the case of certificated securities; (ii) the issuer’s jurisdiction in the case of uncertificated securities; (iii) the security intermediary’s jurisdiction in the case of a security entitlement or a securities account; and (iv) the futures intermediary’s jurisdiction in the case of a futures contract or a futures account, at the time such security interest attaches; and
to the extent the personal property charged by the Debenture includes patents, trademarks, copyrights, industrial design or other intellectual property, registration under the Alberta PPSA may not be effective to fully protect the security interests constituted hereby and further steps may be required or advisable under the appropriate federal statutes in order to do so; and we have not taken such steps.
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